npaBoHapymuTens. [loaTomy Bo3MmelieHHuEe MOAOOHBIX YOBITKOB CTPAaXOBIIMKOM W TMPOUCXOIUT
«B 00OMEH» Ha MPaBO CTpaxoBaTesi, 0OecreynBaroliee ux Bo3merieHue» [8].

Takum oOpa3zoM, cTpaxoBasi cyOporamusi — CpPaBHUTEIBHO HOBBIH TEPMHUHOJIOTHYECKH,
HO HMMEBIIMI MECTO W paHee, MPaBOBOM MeXaHW3M. Bo3HHKarolue BOMPOCH O0YCIOBIUBAIOT
HEOOXOAMMOCTh TEOPETUUYECKOTO OCMBICIICHHUSI, TMOCKOJIBKY WX DEIICHHE, MOXKET CHSITh MHOTHE
MPaKTUYECKHE MPOOIEMbl, YaCTh U3 KOTOPBIX ObLIa pacCMOTpPEHA.
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OCOBEHHOCTHU I'PAXKJAHCKO-IIPABOBOI
3AIIUTHI IPABA YACTHOM COBCTBEHHOCTH

K.M. UBaHOB, KAHANAAT IOPUIANYECKUX HAYK, TOIEHT.
Cankr-lIlerepoyprexuii ynusepcuretr I'IIC MYC Poccun

PaccMOTpeHO COOTHOIIICHME TOHSATUM «3allUTa» M «OXPaHay IpaBa COOCTBEHHOCTH, OIPEICICHBI
IPaXJAHCKO-TIPABOBBIE CITOCOOBI 3alMThI MPaBa YACTHOW COOCTBEHHOCTH, IPa)IaHCKO-MPABOBBIE CIIOCOOBI
CaMO3aIUThI TPaBa YaCTHOW COOCTBECHHOCTH.

Krouegvle cnosa: mpaBo COOCTBEHHOCTH, 3alllUTa MpaBa COOCTBEHHOCTH, CIIOCOOBI 3aIUTHI MpaBa
COOCTBEHHOCTH

SPECIAL ASPECTS OF CIVIL REMEDIES OF A PRIVATE PROPERTY

K.M. Ivanov.
Saint-Petersburg university of State fire service of EMERCOM of Russia

We consider correlation of definitions «defense» and «protection» of a private property, civil
remedies of a private property, civil remedies of self-help protection of a private property.
Keywords: private property, civil remedies, self-help protection of a private property

Cpenu BelHBIX MPaB 0cO00E MECTO 3aHMMAET MPaBO YacTHOU cobcTBeHHOCTH. [Ipu3Hanue
TUTyJ1a COOCTBEHHHMKAa NPEANOJiaraer, ¢ OJHOM CTOPOHBI, pPEaIU3aLHI0 COOTBETCTBYIOLINX
MpaBOMOYMA, a, C Jpyrod — 3alUTy @paBa 4YacTHOM coOcTBeHHOCTH. [IpaBo uacTHOI
COOCTBEHHOCTH, a TaKXe CHCTEMa OXpaHbl W €ro 3allluThl, Pa3BUBAETCA IO MEpE pa3BUTUS
3aKOHOJATeIbCTBA. BMecTe ¢ TeM 3amura mpaBa 4acTHONW COOCTBEHHOCTH B HayKe I'pa)KIaHCKOTO
IIpaBa 3aHUMAET 0CO0OE MECTO, MMEET 0c0o00€ MPAKTHYECKOE 3HAYCHHE, IOCKOJIBKY SIBISETCS

OCHOBOM CTaOMIILHOTO U 3()()eKTUBHOTO PA3BUTHS COBPEMEHHOT'O OOIIECTBA.
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PaccmoTrpenune TeopeTnyecKkux acneKkTOB 3alIUTHI MpaBa COOCTBEHHOCTH CIIEyEeT HaUYWHATh
C TMOHATHS CYOBEKTMBHOTO TpaBa, YTO caMO MO cede SBISETCS IUCKYCCHOHHOM MpOOIeMOi:
B TCOPUHU TPaKIAHCKOTO TpaBa HET JOCTATOYHOU SICHOCTH, YTO CIEAyeT MOHMMATh IO 3allUTON
mpaBa COOCTBEHHOCTH, KaKOBBI €€ IOpUAMYECKas MPUPOJA U COJEp)KaHue, €e POJib B MEXaHU3ME
MPAaBOBOTO DPETYJIHPOBAHUS U B3aUMOCBSA3H C JIPYTHUMH TPABOBBIMU KaTETOPUSMH, B YACTHOCTH
C OXpaHOH MpaBa, OCYIIECTBIEHHEM MIpaBa, MpaBONPUMEHEHHEM H JIp. B mpaBoBoil nutepartype
paccMOTpeHHE BOMpOCa O 3alUTe CYOBEKTHUBHBIX TPaXJTaHCKUX TIPaB dYacTO CBOJUTCS
K XapaKkTepucTuke GopM U crocoO0B UX 3aIIUTHI.

TpanuuuoHHO MPaBO HA 3AIIUTY PACCMATPUBAIOT B €r0 MAaTEPHAIBHO-IIPABOBOM 3HAYCHUHU.
I'pubanos B.I1. oTmeuan, 4To Mo 3alIUTON Ipa)XAaHCKHUX MPaB B MaTEPUATBLHO-IIPABOBOM CMBICIIE
cleayeT TOHHUMATh BO3MOXKHOCTh TIPUMEHEHHMS] B OTHOILIEHWH TPABOHAPYIIMTENS MEP
MIPUHYAUTEIBHOTO BO3AecTBus [1].

[TonsiTve 3amUTBl TpaBa COOCTBEHHOCTH B MaTEPHAIBHO-IIPABOBOM CMBICIE HECKOJIBKO
IIMpe TOHATHUS 3alIUThl CyObEKTUBHOTO MpaBa, mpeioxkenHoro B.I1. ['pubanoBbiM. Bo-nepBbix,
MMOMHUMO BO3MOXHOCTH TNPUMEHEHHUSI B OTHOIICHUH TMPABOHAPYIIUTENS MEp NPUHYIUTEIHHOTO
BO3JICICTBYS, 3alllMTa MpaBa COOCTBEHHOCTHU MPEACTaBIsAeT co00il BO3MOKHOCTH COOCTBEHHBIMU
MPaBOMEPHBIMH JICHCTBUAMH 00€CIIeUnBaTh OECHPEMSATCTBEHHOE OCYIIECTBICHHE YKa3aHHOTO
mpaBa €ro CyOBEeKTOM, a BO-BTOPBIX, OCYIIECTBJICHHE 3alllUThl BO3MOXXHO HE TOJBKO TMOCHE
COBEPIIICHUSI TIOCATATEIHCTBA, HO M B TIPEBEHTUBHBIX LIEIISX.

B nutepatype ykasbiBaeTcs, YTO MPUHYIAUTEIbHBIA XapaKTep CyObEKTHBHOIO IpaBa €CTh
HEOTUYKJaeMOe KadeCTBO JIO3BOJICHHOTO TMOBEJICHUS. BO3MOXKXHOCTh mpuberaTh B HEOOXOIMMBIX
ClIy4asiX K TPUHYAUTEIBHOW CHIIE TOCYJAapCTBEHHOTO ammapara CyIIeCTBYeT HE MapaielbHO
C IPYTUMU 3aKPEIJICHHBIMH B CyOBEKTHBHOM IIpaBe BO3MOXKHOCTSMH, @ CBOMCTBEHHA UM CaMUM,
TaK Kak 0e3 3TOro OHU He ObLTH OBl FOPUINIECKUMHU BO3MOKHOCTIMH [2].

HekoTopeie ydeHbIC yKa3bIBalOT, YTO JII0O0OC YIIEMJICHHE CYOBEKTHBHOTO IpaBa BIICYET
BO3HUKHOBEHHE HOBOTO MAaTEpHUaJIbHOTO MpaBa, HCKIIOUUTEIbHBIM MpeIHA3HAYCHHEM KOTOPOTO
SIBJISIETCSl YCTPAHEHUE MOMEX B OCYIIECTBICHUM HApyUIEHHOTO mpaBa. Tak, psa uccienoBarenei
CUMTaeT, YTO MPaBO Ha 3alIUTy HE €CThb CBOMCTBO CaMOro CyOBEKTUBHOIO IIpaBa, a €CTh
CaMOCTOSITENILHOE MPABO, XOTS U TECHO CBSI3aHHOE C CyOBEKTUBHBIM MpaBoM [3].

Hrak, cyObekTHBHOE TTpaBO 00pa3yeT JBa BHJa BO3MOXKHOCTEH: OMpPEnessiTh COOCTBEHHOE
MOBEJCHHE H TpeOOBaTh COOTBETCTBYIOIIETO TOBEACHUS OT o0Os3aHHBIX Jjwmi. [Ipu sToMm
aKLEHTUPYETCs] BHUMaHUE Ha €IMHCTBE ATHX JABYX CTOPOH, HO HE HA MPOTUBOIOCTABIEHUH C TOUKU
3peHus IpUOpUTETa OJHOU U3 HUX [4].

HeoOxonumMo OTMETHTH, YTO TEOpHUS TOCyJapcTBa U IpaBa BKIIOYAET B COJAEpIKaHUE
CyOBEKTUBHOTO TIpaBa BO3MOXXHOCTh NPUKIIAIBIBATH OMPEICICHHbIC YCHIHS ISl TOCTHXKEHUS
MO3UTUBHOTO HHTEpEca, MCIONb3Yysl MPH 3TOM MPaBOMEpHBIE CPEACTBA U METOJbl, TpebOOBAThH
OT  JpYrdX  YYaCTHUKOB  COOTBETCTBYIOUIMX  AaKTUBHBIX  JI€HCTBHM,  HalpaBJIE€HHBIX
Ha yJOBJIETBOPEHHE COOCTBEHHOTO MO3UTUBHOIO MHTEPECA; OCYIIECTBIAThH 3aLIUTY HAPYIIEHHOTO
IpaBa MyTeM OOpallleHus K YIIOJTHOMOYEHHBIM opraHam [5].

CopepxaHve CyOBEKTHBHOTO TpakJAaHCKOTO IIpaBa COOCTBEHHOCTH C MaTepHalbHO-
MPaBOBOM TOUKH 3PEHUS IPEACTABIISIET TPU TPYIIBI BO3MOKHOCTEH:

— COOCTBEHHHK MOXET TMPUKJIAAbIBATh OMNpEAeieHHbIe YCWIHS UIsl  JOCTHKEHHS
MO3UTUBHOTO HHTEpPECa, TO €CThb BIIAJIETh, MOJb30BATHCS M PACHOPSIKATHCS HMYIIECTBOM
B cOOTBETCTBUH €O CT. 209 ['paxkmanckoro koaekca Poccuiickoit @enepammu (I'K PD);

— MOXET 3alllMIlaThb CBOE IMPaBO CaMOCTOATENBHO KaK IIOCPEJICTBOM CaMO3allUTHI,
TaK U IOCPEJICTBOM IPUMEHEHUSI MEP OMEPATUBHOTO BO3/IEHCTBUS;

— MOXeET TpeOOBaTh 3alIUTHI MpaBa COOCTBEHHOCTH IOPUCIAUKIIMOHHBIMU OpPraHaMU ITyTEM
MIPUMEHEHUS Mep MPUHYIUTEIBHOTO BO3ACHCTBHUS.

Takum oOpa3om, colepkaHue TpaBa Ha 3aIIUTy COCTABJISIIOT MOCJIEIHUE JBAa SJIEMEHTa
mpaBa cOOCTBEHHOCTU. B Hayke rpakJaHCKOTO IpaBa JaHHbIE BO3MOKHOCTH HOCSAT Ha3BaHHE
MaTepuaIbHO-TIPABOBBIX U MPOLECCYATbHbBIX.

MatepuanabHO-IIpaBOBOE COJIEpKaHUE MpaBa Ha 3aIIUTY BKIIOYAET B ce0sl:
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— BO3MOKHOCTh YNPAaBOMOYEHHOTO JIMIIA UCIOJIb30BaTh JI03BOJICHHBIE 3aKOHOM CpEACTBA
MPUHYAUTEIHOTO BO3JCUCTBUS HAa NPABOHAPYLIMTEINS, 3allMILATh MPUHAJUICKAIIME €My IpaBa
COOCTBEHHBIMHU JICHCTBUSIMU;

— BO3MOKHOCTh TPUMEHEHUS YIPAaBOMOUYEHHBIM JIUIIOM B OTHOIIEHUU OOS3aHHOTO IHUIIA,
TaK Ha3bIBA€MBIX, MEP ONEPATUBHOI'O BO3JEHCTBUS WIN Mep, OJIN3KUX K CaMO3alIUTE.

K nporneccyanbHO-TpaBOBBIM BO3MOXXHOCTSAM OTHOCHUTCSI BO3MOXHOCTh YIIPAaBOMOUYEHHOI'O
oOpatuTbcs K OpraHaM TIOCYJapCTBEHHOM BJIacTM M MECTHOTO CaMOYIpaBJIEHUS JHOO
OOIIECTBEHHBIM O0BEIMHEHUSIM C TpeOOBAaHUEM MOHYKACHHS 00SI3aHHOTO JIMIIA K OMpEeeIEHHOMY
rmoBeicHUIO [6].

B cBA3M ¢ W3NIOKEHHBIM MOXHO CH€NaTh BBIBOA O TOM, YTO 3alllUTa IpaBa
CaMOCTOSITENIbHBIM CYOBEKTHBHBIM IIPAaBOM HE SBISIETCS, @ OTHOCHTCS K COJAEpKaHHMIO IpaBa
coOctBeHHocTU. Takas 3ammTa obOecreyuBaeTcss HE TONBKO B (QopMe OPUCIUKIMOHHON
JESTEIbBHOCTH COOTBETCTBYIOIIMX OPraHOB, HO U JIEHCTBUSIMU CAMHX 3aMHTEPECOBAHHBIX JIMII
B IIPABOOTHOIICHHUH, TO €CTh ACUCTBUAMHU YIIPABOMOUEHHOTO UM 00S3aHHOTO JIUIIA.

Taxum 06pa3oM, IO 3aIUTON TpaBa COOCTBEHHOCTH CIIEAYET MOHUMATh MPEIOCTABICHHY IO
B paMKax IpaBa COOCTBEHHOCTH BO3MOKHOCTH CaMOCTOSITENILHO JTMOO MOCPEICTBOM MPUMEHEHUS
MEp  TOCYHAapCTBEHHO-TIPHHYAWUTEILHOTO  BO3JEHCTBHS ~ OOECIIEYHTH  OECHpEensSTCTBEHHOE
OCYIIECTBIICHUE MPABOMOYUIN COOCTBEHHHKOM.

BaxxHbIM SBIISIETCS BOPOC O COOTHOIICHHH MOHSATHI «OXpaHa COOCTBEHHOCTH» M «3alllUTa
coOcTBeHHOCTH». HekoTopele yueHble YTBEpKIAIOT, UYTO COJEp)KaHHWE TOHATUH «OXpaHa»
U «3aluTa npaBa cCOOCTBEHHOCTHY coBIagaeT [7].

[IpencraBnsiercss, 4TO MO JAHHOMY BOMPOCY CIEAYET COrJacUThCA C MHEHHEM, 4YTO
«OXpaHa» W «3alIUTa» TPEACTABIAIOT CO00H pasnuuHble opuaudeckue kareropuu. OO0 sTOM,
B YaCTHOCTH, CBUICTEINHCTBYET, YTO IMOHATHE «OXpaHa MpaBa COOCTBEHHOCTH» HCIIOJIb3YETCS
Kouncturyuueit Poccuiickoit ®@enepauuu (n. 1 cr. 35) [8], Torga xak B 'K P® nmpumenurenbHo
K TpaBy COOCTBEHHOCTH HCIONB3YETCS TEPMHUH «3alUTa», YTO BIOJHE JOTUYHO, MOCKOJBKY
Koncturynus Poccuiickoit ®@enepanuu npu3BaHa YCTaHOBUTb OCHOBHBIE IPHHIIMIIBI ITPaBOBOIO
peryiupoBaHusi OOIIECTBEHHBIX OTHOLIEHWH. HampoTuB, mMmOCpeaCTBOM HOPM OTpPACIEBOTO
3aKOHOAATeNnbCTBA, TO ecTb [ K P®, peanusyroTcsi OCHOBHBIE TapaHTHM, 3aKpeIIEHHbIE
B Koncruryunu Poccuiickoit @enepanun. BMecte ¢ TemM CyliecTByeT TpaaAullMOHHOE MHEHUE, YTO
npaBo coOcTBeHHOCTH oxpaHsercs Koucturymmeir Poccuiickoit @enepanuu U OTpacieBbIM
3aKOHO/JIaTE€JIbCTBOM KaK €CTECTBEHHOE M HEOTUYKIAEMOE IPAaBO, OJJHA U3 SYKOHOMUYECKHX OCHOB
KOHCTUTYILIMOHHOTO CTpos [9].

Jlnia oGecnieueHrs oXpaHbl CyObEKTUBHOIO IIpaBa COOCTBEHHOCTH T'OCYIAapCTBO UCHOIb3YET
KOMIUIEKC MEp U CIIOCOOOB, MO3BOJISAIOMIMX CO3/1aTh YCIOBHS A 3()(HEKTUBHOrO oOecredeHus
JTAHHOTO TIPaBa.

[TockonbKy OXxpaHa INpencTaBisieT co00il BechMa OOIIMPHBIA KOMILJIEKC MEp U CIIOCO0OB,
clemayeT OTMETHTh, YTO OXpaHa TpaBa COOCTBEHHOCTH OoJiee OO0IIee MOHATHE IO OTHOIIECHHUIO
K 3al1Te IpaBa COOCTBEHHOCTH.

B oTHOmeHuM 3amuThl MpaBa COOCTBEHHOCTH O0o0Jieeé MPOCTHIM U BEPHBIM SIBISIETCA
cienyouiee onpezaeneHue, kotopoe chopmynaupoano E.A. CyxaHoBbIM: «I'pakaaHCKO-IIpaBoOBas
3amuTa mnpaBa COOCTBEHHOCTH M HWHBIX BEIIHBIX NpaB — OoJjiee y3KOE IMOHSATHE, NMPUMEHSEMOE
TOJILKO K CIy4asiM UX HapyIueHus. OHa npeicTaBiseT OO0 COBOKYITHOCTh TPayKAaHCKO-TIPABOBbIX
croco0oB (Mep), KOTOphIE MPUMEHSIOTCSI K HAPYIIUTENISIM OTHOIEHUH, 0(OPMIISIEMBIX C TIOMOIIBIO
BeIHbIX mpaBy [10].

Takum oOpa3om, MO T'pakIaHCKO-TIPABOBOM 3alIMTON TpaBa COOCTBEHHOCTH W JPYTHX
BEIIHBIX MpPaB MMOHMMAETCS COBOKYNHOCTb NMPEAYCMOTPEHHBIX TPakKJaHCKUM 3aKOHOAATEIbCTBOM
CPEICTB, NPHUMEHSEMBIX B CBSI3W C COBEPIICHHBIMHM MPOTHB JTUX INpaB HapyIICHUIMH,
Y HaINpaBJICHHBIX HA BOCCTAHOBJICHUE MJIH 3alIUTY UMYIIECTBEHHBIX HHTEPECOB MX O0JIaaTeeH.

VYKazaHHbIE Cpe/ICTBAa HEOJHOPOJHBI IO CBOEH IOPUAMYECKON MPHUPOJIE U MOAPA3ACTAIOTCA
Ha HECKOJBKO OTHOCHUTEIBHO CaMOCTOSITeNbHBIX rpymnm. llpexnae Bcero, HeOOXOIUMO BBIACTHTH
BEII[HO-IIPABOBBIE CPEJICTBA 3alIUTHI MpaBa COOCTBEHHOCTH, XapaKTEpHU3YIOIIHUECS TEM, YTO OHH
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HanpaBJICHl ~ HEMOCPEJICTBEHHO HA 3allUTy TMpaBa COOCTBEHHOCTH KaKk aOCOIFOTHOTO
CyOBEKTUBHOTO TpaBa, HE CBSI3aHBl C KAKMMH-THOO KOHKPETHBIMH 0053aTEIbCTBAMH U HMEIOT
IeNbl0  JIMOO BOCCTAHOBUTH BIJIAJICHUE, IIOJIb30BAHWE W  PACHOPSHKCHHE COOCTBEHHUKA
MIpUHAJISKAIEH eMy Bellblo, MO0 YCTPaHUTh NPEMATCTBUS WM COMHEHHS B OCYIIECTBICHHH
3TUX MPABOMOYMM.

CoOOTBETCTBEHHO K BEIIHO-IIPABOBBIM MCKaM OTHOCSTCS HCK 00 UCTpeOOBaHMM MMYIIECTBA
13 9y’KOTO HE3aKOHHOTO BIIAJICHUS, UCK 00 yCTpaHESHUH HAPYIICHUH, HE COCTMHEHHBIX C JINIIICHHEM
BJIQJICHUS, UCK O MPU3HAHUU MpaBa COOCTBEHHOCTH, a TaK e MCK HEOCHOBATEIbHOTO 0OOTalleHus
(KOHAMKIIMOHHBIN HCK).

Bropyto rpymnmy rpaxIaHCKO-TPaBOBBIX CPEJCTB 3alIUTHI IpaBa COOCTBEHHOCTH 00pa3yloT
00s13aTeILCTBEHHO-TIPABOBBIE CpencTBa. K HHUM OTHOCSTCS, HalpuMep, UCK O BO3MEIICHUU
MIPUYMHEHHOTO COOCTBEHHUKY Bpela, MCK O BO3BpaTe HEOCHOBATEIbHO MPUOOPETEHHOTO WIIH
COCpEe)KEHHOTO HWMYIIECTBAa, HCK O BO3BpaTe BelIeH, TMPEJOCTABICHHBIX B IOJH30BAHHE
Mo JAOTOBOPY U T.A. JIJs BceX HUX XapaKTEPHO TO, YTO COCTABISIONIEE UX MPUTSA3aHHUE BBITEKAET
HE W3 MpaBa COOCTBEHHOCTH KaK TaKOBOTO, a OCHOBBIBAETCA Ha JPYTHX MPABOBBIX MHCTUTYTaX
Y COOTBETCTBYIOIIUX 3TUM UHCTUTYTaM CYObEKTHBHBIX MpaBax.

Tperpto rpymmy TrpakIaHCKO-TIPABOBBIX CPEJACTB 3alllUTHl  TpaBa COOCTBEHHOCTH
COCTaBISIIOT T€ U3 HHUX, KOTOPbIE HE OTHOCATCS HU K BEIIHO-TIPABOBBIM, HU K 00s3aT€IHCTBEHHO-
MPaBOBLIM CPEJICTBaM, HO BBITEKAIOT U3 PA3IMYHBIX WHCTUTYTOB TPAXIAAHCKOTO TpaBa. TakoBhI,
HampuMmep, TMpaBWiIa O 3allUT€ HUMYIIECTBEHHBIX TMpaB COOCTBEHHHMKA, MPU3IHAHHOTO
B YCTaHOBJICHHOM MOPSAKE O€3BECTHO OTCYTCTBYIOIIMM WM OOBSBICHHOTO YMEPIIUM, B CiIydae
ero siBku (ct.cT. 43, 46 'K P®), 0 3amure HMHTEPECOB CTOPOH B Cllydae MPHU3HAHUS CIEIKU
HenencrtBurenbHor  (ct.cT. 167-180 T'K P®), 00 OTBETCTBEHHOCTH 3aJOTOJEp>KaTEeNs
(ct. 344 TK P®) 1 T.11.

B uerBepTyto rpynmy cieayeT BBIICIUTh T€ TPakIaHCKO-TIPABOBBIE CPENICTBA, KOTOPHIC
HampaBlIeHbl HA 3alllUTy HHTEPECOB COOCTBEHHHMKA TMPU MPEKpalEHUH TMpaBa COOCTBEHHOCTH
[0 OCHOBAHUSIM, MPEIyCMOTPEHHbIM B 3akoHe. K HUM, B 4YacCTHOCTH, OTHOCSITCS TapaHTHH,
YCTaHOBJICHHbIE TOCYAApCTBOM Ha ciy4ail oOpallleHus B TOCYAapCTBEHHYIO COOCTBEHHOCTb
MMYIIIECTBA, HAXO/SIIErocsi B COOCTBEHHOCTHU TPaX/IaH.

Cpenu TpakIaHCKO-TIPABOBBIX CPEACTB 3alUTHhl MpaBa COOCTBEHHOCTH OCO00OE MECTO
3aHMMAOT HUCKH 00 UCTpeOOBaHMHM WMYINECTBA U3 YYXKOTO HE3aKOHHOTO BIAJCHUS —
BUHJUKALMOHHBIE UCKHU.

Hapsiny ¢ uctpeboBaHHeM UMYyIIECTBA M3 YY>KOTO HE3aKOHHOTO BIIAJCHHS COOCTBEHHUK
(TUTYnBHBIN Biaaenel) B cooTBeTCTBUU co CcT. 304 'K PD moxeT TpeGoBaTh yCTpaHEHHs BCAKHX
HapyUICHU ero MpaBa, XOTs Obl 3TH HAPYIICHUS U HE OBLIM COCTUHEHBI C JTUIICHUEM BIIAJCHHS.
Takoe mpaBo oOecreunBaeTcsi €My C TOMOINBI0 HETaTOPHOrO HWcKa. HeraTopHbIi HCK €CTh
BHEJIOTOBOPHOE TPEeOOBAHKE BJIAJICIONIETO BEIIbIO COOCTBEHHUKA K TPEThEMY JIMILY 00 yCTpaHCHHUH
MPEMSTCTBUIA B OCYIIECTBICHUU IPABOMOUYNIN OJIB30BAHUS U PACMIOPSKEHHS] UMY IIIECTBOM.

HeraropHplii uCK, Kak W BUHIUKAIIMOHHOE TpPEOOBAaHWE, OTHOCUTCS K YHCIY BEIIHO-
MPABOBBIX CPEJCTB 3alIUTHl IpaBa COOCTBEHHOCTH. OH MNpeabsBlAeTCs JHWIIb TOTJa, Korjaa
COOCTBEHHUK U TPEThE IHUII0 HE COCTOAT MEXIy CO00H B 00S3aTENbCTBEHHBIX WM WHBIX
OTHOCHUTEJNIbHBIX OTHOLIEHUSX IO MOBOAY CIIOPHOM BEIllM, U KOTJa COBEpUICHHOE NMPaBOHAPYIIEHUE
HE TIPUBEIIO K MPEKPAIICHUI0 CyObEKTUBHOTO TIPaBa COOCTBEHHOCTH.

[IpaBoM Ha HeraTtopHbIi HMCK 00Ja/al0T COOCTBCHHHMK, a TaKXe THUTYJbHBIA BIIaICieIl
(ct. 305 T'K P®), koropsle BIaJCIOT BEIIbIO, HO JHMILIEHbI BO3MOXXHOCTH TOJIb30BAThCS WU
pacriopsbkaTbesl €10. B KkauecTBe OTBETUMKA BBICTYMAET JIMIO, KOTOPOE CBOMM IPOTHBONPABHBIM
MOBEICHUEM  CO3/[Aa€T  MPENSITCTBUS, MEIIAIONIMEe  HOPMAJbHOMY  OCYILIECTBJICHHIO  IpaBa
COOCTBEHHOCTH.

[IpenMeTromM HEraTOPHOTO WCKa SIBISETCS TpeboBaHWE HCTIA 00 yCTpaHEHHWH HapYIICHHH,
HE COEIUHEHHBIX C JMIICHHEM BlaJeHusd. Yaie BCero TPEThU JIMIA CBOMM MPOTHBOINPABHBIM
NeCTBHEM WM Oe3eHCTBUEM CO3MAI0T COOCTBEHHUKY TMPENSATCTBUS B  OCYIIECTBICHHUH
MpaBOMOYMsI TOJb30BaHMs. Hampumep, NOIb30BaHUE CTPOCHHEM MOXKET OBITH 3aTPYIHEHO
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HENPABOMEPHBIM  OrOpaXMBAaHMEM 3E€MEJIbHOIO Y4YacTKa, pOCTOM J€peBa, IOCAaXKEHHOIO
B HEMOCPEACTBEHHON OIM30CTH OT cTpoeHus U T.A. C MOMOIIBI0 HETATOPHOTO MCKa COOCTBEHHHK
MOXXET J0OMBaThCs MpPEKpallleHusl IMOJO0OHBIX JEHUCTBUM, a TaKXKe YCTpaHEHMs] HapyIIUTEIeM
CBOMMH CHUJIaMH U CPEJICTBAMHU CO3/IaHHBIX UM TIOMEX.

Hapsiny ¢ TpeboBaHueM 00 yCTpaHEHUU YK€ UMEIOUIUXCS MPEMSITCTBUMA B OCYIIECTBICHUU
mpaBa COOCTBEHHOCTHM HETaTOPHBI HMCK MOET OBITh HampaBlieH W Ha TNPeJoTBpaIICHHE
BO3MOXXHOTO HapyIllIeHHs IpaBa COOCTBEHHOCTH, KOIJlda HAJIUILO yIrpo3a TaKOro HapyIIEHHUS.
Hampumep, ¢ mOMOIIBIO HETaTOPHOTO HCKa COOCTBEHHMK MOKET JOOMBaThCS —3ampera
CTPOMUTENBCTBA TOTO WJIM HHOTO COOPYKEHMS YKE Ha CTaJUU €r0 IPOEKTUPOBAHNUS, €CIIH OHO OyAeT
MIPEMSITCTBOBATH MOJIB30BATHCS UMYIIIECTBOM.

OcHOBaHHMEM HETaTOPHOTO HCKa CIyXaT OOCTOSATENhCTBA, OOOCHOBBIBAIOIIME TIPABO HCTIA
Ha TIOJIb30BaHUE U PACTIOPSHKEHUE UMYILECTBOM, a TAKXKE TOATBEPKIAIOIINE, YTO TTOBEACHUE TPETHETO
JMLIA CO3/1aeT MPEMATCTBUS B OCYILECTBICHUH ATHUX NpaBoMouuil. B 00sf3aHHOCTH MCTIA HE BXOIUT
JIOKa3aTeTIhCTBO HETIPABOMEPHOCTHU ACUCTBUS WK Oe3AeUCTBUS OTBETUYMKA, KOTOPBIE MPEAOIaraloTcs
TaKOBBIMH, €CJTH CaM OTBETUYHMK HE JOKAXET MIPABOMEPHOCTH CBOETo moBeaeHus [11].

[ToMuMO BUHIMKAIIMOHHOTO U HEraTOPHOTO MCKOB MPAaBO COOCTBEHHOCTH MOXKET 3allIWINATHCS
C MOMOIIbI0 HMCKa O MPH3HAHUM TMpaBa cOOCTBEHHOCTH. CleayeT OTMETHTh, YTO HCKHM MO TaKUM
HaMMEHOBAHHEM YacTO BCTPEUAIOTCS B Cy1e0HO-apOUTPaKHOM MPAKTHKE, HO OOJBIITMHCTBO U3 HUX HOCST
00513aTeIILCTBEHHO-TIPABOBON  XapaKTep, MOCKOJIBKY BBITEKAIOT M3 OTHOCHTEIBHBIX IPABOOTHOIICHHN
cropoH. [TogoOHbIe cropbl pa3peraiTcs Ha OCHOBE COOTBETCTBYIOIIMX HOPM JIOTOBOPHOTO TpaBa, HOPM
0 HaclleI0BaHUH, OOILIEM UMYILECTBE CYTIPYTOB H T.I1.

Takum o0pa3om, UCK O IPU3HAHUHU MIPaBa COOCTBEHHOCTH — 3TO BHEIOTOBOPHOE TpeOOBaHUE
COOCTBEHHMKAa HMMYIIECTBA O KOHCTATallMU TMeEpe] TPEThUMH JHLIAMH (akTa MPHHAIIC)KHOCTH
WCTI[y TMpaBa COOCTBEHHOCTH Ha CIOPHOE HMYIIECTBO, HE COCIUHEHHOE C KOHKPETHBIMH
TpeOOBaHUSIMU O BO3BpaT€ HMMYIIECTBA WM YCTPAHCHHH HHBIX TMPEMSTCTBUN, HE CBSI3aHHBIX
C JIMIICHUEM BIIAJCHHUS.

B kaudecTBe OTBETUMKA BBICTYIIAECT TPETHE JIULIO KaK 3asBIISIONIEE O CBOUX MPaBax Ha BEllb, TAK
Y He TIpeIbsIBIISIONIEE TAKUX NpaB, HO HE MPU3HAIOIIEE 3a UCTIIOM BEIIHOTO IpaBa Ha UMYIIECTBO.

[IpenMerom mcka O MPU3HAHUM MpaBa COOCTBEHHOCTHU SIBIISIETCS JIMIL KOHCTaTanus (hakra
MPUHAUISKHOCTH HCTIy TpaBa COOCTBEHHOCTH, WHOTO BEUIHOIO IpaBa Ha HUMYIIECTBO,
HO HE BBIMOJHEHHE OTBETYMKOM KAKUX-TMOO KOHKPETHBIX O0Os3aHHOCTEH. PemieHme mo wucky
0 TIPU3HAHUM TIPaBa COOCTBEHHOCTH YCTPAaHSIET COMHEHHE B IpaBe, 00ecreynBaeT HEOOXOIUMYIO
YBEPEHHOCTh B HAJIMYMH MPaBa, MPUIAET ONPEAEICHHOCTh B3aUMOOTHOIICHUSIM CTOPOH M CITYKHUT
OCHOBOHM JUIsl OCYIIECTBICHHUS KOHKPETHBIX IPABOMOYHMI 1O BIAJEHHUIO, TOJIb30BAHUIO
U PACIOPSIKEHUIO UMYILIECTBOM.

OcHoOBaHHEM HCKa SIBIISIOTCS OOCTOSITENbCTBA, MOATBEPIKAAIOIINE HAJM4YHE y KCTLA TpaBa
COOCTBEHHOCTH WJIM MHOTO IpaBa Ha UMyIiecTBO. [IpaBoBOW OCHOBOM JaHHOTO WCKa SBISETCS
ct. 12 T'K PO, npexycmaTpurBarolasi Takoi croco0 3aIiThl TPaKIaHCKUX TIPaB, KaK UX MPU3HAHHE.

Takum oOpa3om, MMOA TPa)KTaHCKO-NIPABOBBIMU CIOCO0OaMU 3alIUTHl TpaBa YacTHOU
COOCTBEHHOCTH MOHHMMAETCSI COBOKYITHOCTD MPEIyCMOTPEHHBIX IPAXKIAHCKUM 3aKOHOJATEIbCTBOM
CPEACTB, NPUMEHSAEMBIX B CBSI3M C COBEPIICHHBIMH MPOTUB JTUX IMpaB HaPYLICHUAMHU
Y HampaBJICHHBIX HA BOCCTAHOBJICHUE WJIU 3aIUTY UMYIIECTBEHHBIX HHTEPECOB UX 0Onagareneil.

[Tox camo3amuTol rpaXkAaHCKUX MPaB MOHUMAETCS COBEPILICHUE YIPABOMOUYEHHBIM JIULIOM
HE 3alpelieHHbIX 3aKOHOM JEWCTBUN (PAKTHUUECKOTro MOpsiiKa, HAlpaBJICHHBIX HAa OXpaHy €ro
JMYHBIX WIM UMYIIECTBEHHBIX IIPaB U UHTEPecoB [12].

Cratpst 14 'K P® yka3piBaeT, 4To CrocoObl CaMO3alIUThI JOHKHBI OBITH COpPa3MEpPHBI
HapYUICHUIO ¥ HE BBIXOAUTH 3a MPeIeibl ACHCTBHIA, HEOOXOIUMBIX JIJISl €T0 MPECEUCHUS.

Camozamura rpakKJaHCKHUX IpaB, B TOM 4YHCIE€ IpaBa YaCTHOW COOCTBEHHOCTH, MOXKET
OCYILECTBISATHCA Pa3HbIMHM MYTSIMH, HAUUHASI C IPOCTOTO yAEpPKAHUS BEIIM M KOHYAs] aKTUBHBIMU
JNEHCTBUSAMH BIUIOTH 10 MPpUMEHEHUs Hacuius. [lepeuncnuth u KjiacCUPUIMPOBATH BCE CIIOCOOBI
BPSJI JIM BO3MOKHO. J{a B 3TOM U HET HE00X0AUMOCTH. [ TaBHOE — HATMYKe IOPUANIECKOTO COCTaBa,
TO €CThb COBOKYITHOCTH IOPUIUYECKHX (PAKTOB, KaK MOPOXKAAIOIIMX MPaBO Ha OCYIIECTBICHHE
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CaMoO3alllUThl, TaK M OIpPEAESAIoUMX €€ copa3MepHOCTb. (OJHAKO ATOT BONPOC HENb3S
paccMmaTpuBaTh, ONMUPasiCh TOJNBKO Ha mojoxeHus cT. 14 'K PD, B oTpbiBe OT HEKOTOPBIX APYTUX
HOPM I'pa)/JaHCKOI'0 U MHOT'O 3aKOHOAATEIbCTBA.

OaHuM W3 TJaBHBIX YCIOBUH [UIsi TPUMEHEHHUS CaMO3aIlUThl SBISIETCS HapyIICHHE
KOHKPETHOTO TPa)XTaHCKOTO TIpaBa, nmpeaycmorpeHHoro ctT. 8 'K P®. Bo-BTopsix, HEOOXOAMMOCTH
Ipeceyb 3TO HapylIeHue. TpeTbe yCIoBHe — COPa3MEPHOCTh MPUHATHIX MEpP XapaKTepy HapyIIeHHUS,
OHU HE JIOJDKHBI BBIXOJHUTH 3a TPENEeNbl JCHCTBUHA, HEOOXOAWMBIX IS MPECEUYEHUs] HapyIIeHUN
mpaBa. Kak ocHOBaHUS A OCYIIECTBICHHUS CAMO3AIUTHI, TAK M €€ Mpelesbl HEeNb3sl CTaBUTHh B
3aBUCHMOCTH TOJIBKO OT 3JIOHAMEPEHHOH BOM Hapymurens npasa. Tak, ct. 10 'K PO, onpenensas
mpeneabl  OCYHIECTBICHUS TPaXTAHCKUX TMpaB, QopMyaupyeT oOlnee TpaBHIO  ATOH
3JI0HAMEPEHHOCTH, YKa3blBas, YTO HE JOMYCKAarOTCS NEHCTBUS TpaKJaH U IOPUIWYECKUX JIMIL
WCKITIOYUTENIFHO C HaMEpeHHWEM NPUYMHHUTH BpeA APYyroMy JHIy, a Takke 3JI0ymnoTpelieHue
mpaBoM B J0ObIX (popmax. B uacTHOCTH, HENOMYCTUMO HCIIOJIb30BAHHUE TAaKUX MEp OXpaHbI
MMYIIIECTBA, KOTOPBIE OMACHBI JJIsl )KU3HU U 3[J0OPOBBSI OKPYKAIOIIHX.

Bmecre ¢ TeM 3aKOHOZATENbCTBY M3BECTHBI CiIydau, KOIJa Ja)XX€ BPEJOHOCHBIE JEHCTBUSA
JIMI] TIO 3aIIMTE CBOUX MpPaB U MHTEPECOB MPHU3HAIOTCA MPABOMEPHBIMHU. Peub uaeT o neicTBuUsX,
COBEpPILEHHBIX B COCTOSHUM HEOOXOAMMOW OOOpPOHBI WJIM B YCJIOBHUSIX KpaiiHEeH HEOOXOIMMOCTH.
[To o6memy npaBuily, He MOANEKUT BOSMEIIEHUIO BPE, MPUUMHEHHBINH B COCTOSTHUN HEOOXOIUMOM
00OpOHBI, €ClIM TPU ITOM HE OBUIM HapylleHbl ee mnpenensl. CrieaoBaTelbHO, HEOOXOAMMOM
000pOHO MPU3HAIOTCS TaKUe MEPbI 3allUThl MPaB, KOTOPbIE MPUUYUHSIOT BPE] UX HAPYIIUTEIIO,
HO HE BJIEKYT OOSI3aHHOCTU OOOPOHSIOIIEroCs IO €ro BO3MELICHHUIO, MOCKOJIbKY MPU3HAIOTCS
MIPaBOMEPHBIMHU (AOMYyCTUMBIMH).

WNHuave pemaeTcst 3TOT BOIPOC MPHU MPEBBILIEHUH MPENEIOB HEOOXOAUMON OOOPOHBI,
MOCKONIbKY pe4b HAET O HEMPaBOMEPHBIX JCHCTBHSX, BIEKYIIMX T'PaKIaHCKO-IPABOBYIO
OTBETCTBEHHOCThb. OJIHAKO 3/€Chb YUHTBHIBAETCS MOCATATENbCTBO IOTEPIIEBLIETO Ha 3aKOHHbBIE
HMHTEPEChl 00OPOHSIONIETOCS JIUIA, XOTs OBl ¥ MPEBBICUBIIETO MPEAETbl HEOOXOUMOM 0OOPOHBI.

Takum oOpazoM, camozalmMTa — 3TO OJUH W3 CIIOCOOOB 3aIIUTHl TPAKAAHCKUX MpaB
(ct. 12 TK P®), cnocoObl caMO3aIuThl TOJHKHBI OBITH COpa3MEpHBbI HAPYIICHUIO, U HE BBIXOIUTH
3a TpeeIbl JeUCTBHIA, HEOOXOIUMBIX JIISI €r0 MPECEUCHUSI.

B 3akmouenue xotenoch Obl OTMETHTh, YTO CaMO3alllMTa MOXET CTaTh Kak JeHCTBEHHBIM
CpPEICTBOM COOMIOACHNST CyOBEKTUBHOTO TpaBa, TaK M OAIAHCHPOBATh HA TPAHU MPABOHAPYILICHHS N
npectymieHus. B cuimy 3toro Oosiee mpennodTHTENbHA 3allUTa IpaBa YAacTHOW COOCTBEHHOCTH
B cyne6HoM mopsiake. [lpm 3ToM Haspema HEOOXOAMMOCTH pPEPOPMHUPOBAHUS TPAXKIAHCKOTO
CYJIOIIPOM3BOJICTBA B HEJsIX Oosee 3(h(HEeKTHBHOTO 0OecneueHnsT NCKOBBIX TPEOOBAHHU 10 paCCMOTPEHUS
Jiena 1o cyuiecTBy. Takum oOpa3om, 3alyTa MpaBa YacTHOM COOCTBEHHOCTH MMEET Ba)KHOE IPABOBOE
3HAUEHHE, OJIHAKO MEXaHU3M 3alUThl YKa3aHHOTO IpaBa HEOOXOMMO COBEPILIECHCTBOBATD.
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IOPHANYECKHUE ACHEKTbI
roCYJIAPCTBEHHOU PETUCTPALINN _
OBINECTBEHHBIX OB BEIUHEHHUH ITOZKAPHOU OXPAHBI

A.H. CMepTHH, KaHAUAAT IOPUAUYECKUX HAYK, TOLCHT.
Caunkr-IlerepOyprexuii ynusepcurer I'IIC MYC Poccun

[Ipoananu3upoBaHbl HOPUANYECKHAE AacleKThl TOCYIapCTBEHHOH pEerucTpanuyd OOIIeCTBEHHBIX
00BeIMHEHUH TOXKApPHOU OXpaHbl, HOPMATHBHOE MPABOBOE PETYJIMPOBAHME TOCYIAPCTBEHHOW PETUCTPAITIH
00IIIECTBEHHBIX O0BETUHCHUN TIOYKAPHOW OXPaHBbI.

Knrouesvle crosa: rocynapcTBeHHas perucTpaliysi, JoOOpOBOJIbHAS MOXKapHas OXpaHa, HOPMATHUBHOE
MIPaBOBOE PETYIIMPOBAHNE POCCHICKOTO TIOXKAPHOTO TOOPOBOIIFYECTBA

LEGAL ASPECTS OF THE STATE REGISTRATION
OF PUBLIC ASSOCIATIONS FIRE PROTECTION

A.N. Smertin.
Saint-Petersburg university of State fire service of EMERCOM of Russia

The article considers the legal aspects of the state registration of public associations fire protection,
normative legal regulation of the state registration of public associations of fire protection.

Keywords: state registration, voluntary fire protection, normative legal regulation of Russian
voluntary fire activity

l'ocynapcTBeHHass peructpanuss OOIIECTBEHHBIX OOBEAMHEHMH IOKapHOM  OXpaHbI
OCYIIECTBJISIETCS. B COOTBETCTBMM C TNOJoXKeHusiMu cT. 21 @epepanbHoro 3akoHa Poccuiickoit
Oeneparun (O3 PD) ot 19 mas 1995 r. Ne 82-03 «O06 oO1iecTBeHHbIX 00beTUHEHHSIX) [1].

Jns mpuoOpeTeHus: NpaB IOPUAWYECKOTO JIMIA OOIIECTBEHHOE OOBEIMHEHHE MOJJICKUT
rOCYJapCTBEHHOM pErucTpanuu B coOoTBeTCTBUM ¢ DenepabHbIM 3aKk0HOM Poccuiickont denepannu
or 8 asrycta 2001 r. Ne 129-®3 «O rocyaapCTBEHHOW pErucTpaluM OPUIUYECKUX JUI [2]
(D3 PD Ne 129-03) ¢ yuerom ycraHoBieHHOTo cT. 21 @3 PO Ne 82-03 cniennanbHOro mnopsjaka
rOCYJJapCTBEHHOM perucTpaIiy OOIIECTBEHHBIX 00hEAMHEHUH.

Pemienne o rocyaapcTBEHHOH perucrpanyuu OOIIECTBEHHOIO OOBEAMHEHUs] NpUHHUMAeTCs
(enepanbHBIM OPraHOM HCIIOJHUTEIBHON BIIACTH B OOJACTH IOCTUIIMH WM €r0 TEePPUTOPUATIBHBIM
opranoM. Baecenne B ExuHblil roCcyapCTBEHHBIM PEECTp IOPUINYECKUX JIAL CBEICHUN O CO3IAaHUM,
peopraHu3ali U JHUKBUIAIMK OOIIECTBEHHBIX OOBEAMHEHMH, a TaKXKe HMHBIX HPETyCMOTPEHHBIX
(denepanbHBIMA 3aKOHAMH  CBEIGHH, ocymiecTBisieTcs @DenepalbHON  HAJOrOBOM  CITy»)O0i
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